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had been agreed and an accounting had between the parties, the trustee in 
bankruptcy was bound, subject only to his right to be satisfied, there was 
a cause of action against the bankrupt in favor of the solicitor; that he could 
not inquire into the adequacy of the consideration for the account stated. 
But a court of bankruptcy may go behind a judgment to inquire into the 
consideration for the judgment debt, even where the judgment was taken by 
default. Ex parte Kibble; In re Onslow, L. R. 10 Ch. App. Cas. 373; and 
even though the judgment be taken by confession, Ex parte Lennox; In re 
Lennox, 16 Q. B. D. 315, although a judgment or order to which a debtor 
has consented is far stronger evidence against him of the validity of the 
debt for which it purports to be given than a mere judgment by default, and 
any claim that there was no consideration for the judgment debt should be 
scrutinized accordingly. In this case L. had made two promissory notes to 
one Williamson for his benefit and without consideration. One Emmott, to 
whom the notes were transferred with full knowledge of the transaction 
between Williamson and L., brought suit on the notes against L. The defend- 
ant pleaded no consideration for the making of the notes, and that the 
plaintiff was not a holder in due course. At the trial L. withdrew his 
defense and, by his consent, the court entered judgment for the plaintiff as 
upon confession ; L. was to have a month in which to pay. Upon his failure 
to pay the judgment confessed, Emmott instituted bankruptcy proceedings 
against him, whereupon L. gave notice to dispute the petitioning creditor's 
debt. The case was remitted to the Registrar in order that an inquiry might 
be made into the truth of the defense pleaded, but subsequently withdrawn. 
The reasons underlying this doctrine were thus stated in the Lennox case : 
If a petitioning creditor goes into a court of bankruptcy and has a man 
adjudged a bankrupt on a false claim, then another creditor could come in 
and have the first claim investigated and set aside if false; the court would 
then be in the predicament of having declared a man bankrupt upon a debt 
which never existed. In ex parte Kibble, supra, the court said if a judgment 
were conclusive, a man could allow any number of judgments to be taken 
by default against him by his friends without any debt due them; the 
consideration should therefore be open to investigation. But a court of 
bankruptcy will not, as a matter of course, inquire into the validity of a 
judgment debt, but only where there is evidence of fraud or collusion, or a 
miscarriage of justice. In re Flatau; ex parte Scotch Whisky Distillers, Ltd., 
22 Q. B. D. 83. 

Banks and Banking — Receivers in Proceedings for Dissolution — 
Sufficiency of Bill. — The auditor of public accounts of the state of Illinois 
began an examination of the affairs of the Milwaukee Avenue State Bank, 
and caused the doors thereof to be closed, on account of the impairment of 
its funds by the fraudulent conduct of its president. While the bank was in 
charge of the auditor for the purpose of examination, the superior court of 
Cook county, upon the application of certain creditors and depositors of the 
bank, appointed one Fetzer receiver for said bank, who proceeded to take 
possession of its property and assets and to oust the auditor. Thereupon 
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the auditor filed a bill in the circuit court for the apppointment of a receiver, 
for the dissolution of the bank and the winding up of its affairs, and for 
an injunction restraining Fetzer from further administering upon the estate, 
and that he be ordered to surrender possession of the bank and its assets. 
Held (Hand, C.J., and Vickers, J., dissenting), that the bill was insufficient 
in that it failed to allege that the auditor gave the proper thirty days' notice 
as required under Hurd's Rev. St. 1905, ch. 16a, § 11. People ex rel. McCul- 
lough, Auditor, v. Milwaukee Avenue State Bank et al. (1907), — 111. — , 
82 N. E. Rep. 853. 

Hurd's Rev. St. 1905, ch. 16a, § I 1, provides that the Auditor of State 
shall give thirty days' notice to the president of a bank to have the impairment 
of its capital stock made good by the stockholders, or a reduction of the 
stock, and that should neither be done, the auditor shall sue the stockholders, 
or, if the conditions so warrant, have a receiver appointed to wind up the 
affairs of the bank. The bill was held insufficient upon the ground that the 
giving of notice is a condition precedent to both the suit against the stock- 
holders and the bill for the appointment of a receiver. The contention of 
the attorney-general as well as the view expressed in a strong dissenting 
opinion is that notice has no application to the suit in equity, but is limited 
to actions at law against the stockholders. This view is based upon the 
ground that a careful analysis of the entire section discloses marked differ- 
ences in the two remedies, both in the means to be employed and the objects 
to be attained; the action at law being a suit against each stockholder "for 
the use of said bank," while the bill in equity is not a suit for the use of 
the bank, but its manifest purpose is to take the control of the bank out of 
the hands of its officers and place it under the direction of a court of equity. 
To require a notice of thirty days in the latter case, it is urged, would not 
only defeat the legislative intent but would work great injustice both to the 
banks and their patrons. The case, however, seems to have been correctly 
decided. 

Bills and Notes — Foreign Bill of Exchange — Failure to Protest. — A 
foreign bill of exchange was indorsed by the drawers to bankers in New 
York, who sent it to their agent in Vienna to collect. The agent failed to 
demand payment ini accordance with the laws of New York, and failed to 
protest the same on the refusal of the drawees to pay, or to give notice of 
such protest to the drawers as required by the laws of New York. Held 
(Vann, J., dissenting), that the drawers were discharged from any liability, 
though under the laws of Austria the instrument was a mere commercial 
order for money of which no protest need be made. Amsinck et al. v. Rogers 
et al. (1907), — N. Y. — , 82 N. E. Rep. 134. 

The contract of the drawer of a bill of exchannge is governed by the law 
of the place where the bill is drawn, in regard to the rights of the payee and 
any subsequent holder, and not by the law of the place of payment by the 
acceptor. Crawford v. Branch Bank, 6 Ala. 12; Freese v. Brownell, 35 N. J. 
L. 285 ; Kuenzi v. Elvers, 14 La. Ann. 391 ; Bank of United States v. United 
States, 2 How. (U. S.) 711; Raymond v. Holmes, 11 Tex. 55; Hunt v. Stan- 



